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IN THE 


United States dmnrt nf Appeals 

FOR THE SECOND CIRCUIT 


Mildred Ives, Moira Robertson & Joyce Chapman, 
on belialf of themselves and others similarly situated, 

Plaintiff s-Appellees, 
vs. 


W. T. Grant Company, 

Defendant-Appellant. 


on appeal from the united states district court 

FOR THE DISTRICT OF CONNECTICUT 


REPLY BRIEF OF DEFENDANT-APPELLANT 

I. 

The Federal District Court Has No Jurisdiction 
Over Claims Arising Under Truth-in-Lendir*g Laws 
in The State of Connecticut. 

It is defendant’s position that 15 U.S.C. §1G33 does not 
empower the FRB to limit an exemption from the require¬ 
ments of federal law by providing that it shall not extend 
to the civil liability provisions of 15 U.S.C. §1640 and by 
further providing that state law shall be incorporated by 
reference into federal law. Defendant has argued in its 
brief that Congress’ intention that state law shall pre-empt 
federal law is decisively established not only by the lan¬ 
guage employed in 15 U.S.C. §1633 but also by the legisla¬ 
tive history. In their brief, plaintiffs make three argu- 


inents: (1) Congress has recently “ratified the Board’s 
interpretation of ... 15 U.S.C. ^1033”, App’ees’ Br. pp. G-S; 
(2) the acceptance by the conferees of the House’s admin¬ 
istrative enforcement provisions gave the Board the “dis¬ 
cretion” to grant a qualified exemption in order to ensure 
that the Act is “effectively administered”, App’ees’ Br. 
pp. 8-10; and (3) if the limitation is invalid the entire 
exemption falls and feudal law retroactively applies and 
provides the basis for federal jurisdiction, App’ees’ Br. pp. 
10-11. Defendant shall deal with plaintiffs’ arguments 
seriatim. 

Public Law 93-405, effective upon signature of the Presi¬ 
dent on October 28, 1974, contained what the Conference 
Report, II. Rep. No. 93-1429, referred to as “a series of 
basically technical amendments” to the Truth-in-Lending 
Act. 120 Cong. Rec. 119944 (daily ed. October 4, 1974). 
The House bill had contained no such amendments and the 
conferees had accepted the final Senate version. Id. In a 
debate on S.210I, one of the Senate bills, both Chairman 
Sparkman of the Committee on Banking, Housing and 
Urban Affairs, and Senator Proxmire, a member of the 
committee and the driving force behind the original Truth- 
in Lending Act, also referred to the Truth-in-Lending 
amendments as basically technical. 119 Cong. Rec. S. 14403, 
S. 14400 (daily ed. July 23, 1973). The legislative his¬ 
tory of the amendments not only confirms that they were 
technical only (the major provision limits the amount of 
recovery in class actions and as d,e subject of almost all 
of the debate), but also, to bes. of defendant’s knowl¬ 
edge, contains no reference tv the jurisdictional questio" 
here at issue. 

Thus, there is no indication that Congress, at any time 
during the consideration of the recent amendments, had 
received notice of or gave any thought whatsoever to the 
jurisdiction-creating adventure of the Board. As pointed 
out by Professor Davis in his treatise on administrative 
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law, “[wjhenever a congressional awareness of the adminis¬ 
trative interpretation does not appear and seems unlikely, 
the basis for the reenactment [ratification] rule vanishes.” 
Iv. C. Davis, Administrative Law Treatise $5.07 (1958), 
cited with approval in Leary v. United States, 395 U.S. fi, 
25 n.40 (19(19). 

Furthermore, we are not dealing with an unchallenged 
administrative construction of long standing which is the 
paradigm fact situation giving rise to the ratification argu¬ 
ments. See, c.g., Federal Maritime Commission v. Seatrain 
Lines, Inc., 411 U.S. 72G, 745 (1973). The Connecticut 
exemption was granted relatively recently, and to date 
only five states, including Connecticut, have received 
exemptions. 

Moreover, the ratification rule is inapposite when an 
agency is attempting to “bootstrap itself into an area in 
which it has no jurisdiction. . . .” Federal Maritime Com¬ 
mission v. Seatrain Lines, Inc., 411 U.S. at 745. 

And, when a regulation exceeds the agency’s power as 
set forth by Congress, reenactment without more cannot 
give it legitimacy: 

re-enactment cannot save a regulation which “contra¬ 
dict [s] the requirements” of the statute itself. When 
a regulation conflicts with the statute the fact of 
subsequent re-enactment “is immaterial, for Con¬ 
gress could not add to or expand [the] statute by 
impliedly approving the regulation.” Commissioner 
v. Acker, 3(11 U.S. 87, 93 (1959). Leary v. United 
States, 395 U.S. G, 25 (19G9) (brackets supplied by 
the Court.) 

Thus, the argument that Congress “rat.fied” the Board’s 
attempt to confer federal jurisdiction over state law viola¬ 
tions is wholly unsupported and without substance. 

Plaintiffs' second argument, that the acceptance by the 
conferees of the House’s administrative enforcement provi¬ 
sions gave the Board the “discretion” to grant a qualified 
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exemption in order to ensure that the Act is “effectively 
administered”, is not relevant to the jurisdictional issue. 
Section 1G33 does not distinguish between “administrative” 
and “judicial” enforcement. As pointed out in defendant’s 
prior brief, App’t’s Bi\ p. G, the only situation in which Con¬ 
gress ever intended an exemption to be “partial” is where 
state law limits itself to certain classes of transactions cov 
ered by federal law; in such case an exemption would apply 
only to that class of transactions covered by the state law 
and would thereby be a “partial” exemption only in the 
sense that the other requirements of federal law, not 
addressed by the state legislation, would continue in force. 
In an exhaustive review of the legislative history defendant 
failed to find a scintilla of evidence of a broader or contrary 
intention: plaintiffs’ brief confirms defendant’s conclusion 
that no such evidence exists. Indeed, after acceptance of 
the final bill, Senator Sparkman emphasized on the Senate 
floor that “[s]houid the States enact legislation substan¬ 
tially similar to the Federal bill, they can become exempt 
from the Federal law.” 114 C'ong. Roc. 11402 (May 22, 
19G8). 

Plaintiffs’ final argument is that if the limitations con¬ 
tained in the Regulation, 12 C.F.R. $220.12(c), are invalid, 
th entire exemption must fall and federal law would retro¬ 
actively apply and provide a basis for federal jurisdiction. 
A basic canon of statutory construction is that if an invalid 
portion of a statute, regulation, or other application is 
severable from the remainder, the court, where possible, 
should only strike down the offending portion in order to 
effectuate the legislative purpose. See, e.g., Fowler v. Gage, 
301 F.2d 775, 778-79 (10th Cir. 19G2) (“Furthermore, we 
think the regulation is well within the spirit and general 
purpose of the law. Neither is its validity, even if subsec¬ 
tion (i) should be declared void, affected thereby. The law 
is well settled that when a part of a statute is declared 
void, the entire statute falls unless the invalid portion can 





be separated from the remaining part of the statute. That 
applies with equal force to a regulation which has the force 
of law . . This rule applies whether or not Congress 
has included the familiar “severability” clause in the en¬ 
abling legislation. United States v. Jackson, 390 U.S. 570, 
585 n.27 (19G8). Tn the Truth-in-Lending Act, however, Con¬ 
gress expressed its desire for severability in the event that a 
section of the act, or an application by an administering 
agency, were invalidated. Section 501 of the Act, Pub.L. 
90-321, provides in pertinent part that “[i]f a provision 
enacted by this Act is held invalid in one or more of its 
applications, the provision remains in effect in all valid 
applications that are severable from the invalid application 
or applications.” Here, the offending limitation is mere 
surplusage, since the Congressional intent was to foster 
exemption whenever the Board determines, as it did here, 
that the state law is “substantially similar” to federal law 
and adequate provision for enforcement exists. 


II. 

The Record Below Raises Material Issues of Fact 
With Respect to Plaintiffs’ Truth-in-Lending Claims. 

Defendant’s prior brief sets forth in detail its arguments 
anu authorities regarding the violations of the Truth-in- 
Lending Act, C.G.S. §§3(1-393 et. seq., alleged by plaintiffs 
and found by the District Court. Defendant contends that 
a question of fact exists as to all of those violations, except 
the alleged failure to “describe each amount included in the 
finance charge,” App’t’s Br. pp. 18-30, 33-38, and that the 
case should be remanded for a full evidentiary hearing cn 
those issues. As t' that latter violation, defendant con¬ 
tends that it is entitled as a matter of law to judgment in 
its favor. App’t’s Br. pp. 30-32. Defendant relies upoij its 



prior brief and will not reiterate at length the arguments 
there made. However, certain legal and factual positions 
taken by plaintiffs in their brief require comment. 

A. The record before the District Court raises a 
material question of fact regarding the defenses 
available to defendant. 

1. The 1974 amendments to the Federal Truth- 
in-Lending Act create questions of fact which 
were not considered by the District Conrrt. 

On October 28, 1974, the President signed P.L. 93-495, 
1974 U.S. Code Congressional and Administrative News, 
pp. 5684 et. seq., amending, inter alia, Section 130 of the 
Federal Truth-in-Lending Act, 15 U.S.C. $1640. That 
amendment, which became effective upon the date of its 
enactment, October 28, 1974, P.L. 93-495 $416, 1974 U.S. 
Code Congressional and Administrative News, p. 5709, 
gives creditors a new defense to civil liability for Truth-in- 
Lending violations, wholly distinct from the “unintentional 
violation” defense contained in $130(c): 

Section 130 of the Truth in Lending Act (15 U.S.C. 
$1640) [footnote omitted] is amended by adding at 
the end thereof a new subsection as follows: 

“(f) No provision of this section or section 112 
imposing any liability shall apply to any act done or 
omitted in good faith in conformity with any rule, 
regulation, or interpretation thereof by the Board, 
notwithstanding that after such act or omission has 
occurred, such rule, regulation, or interpretation is 
amended, rescinded, or determined by judicial or 
other authority to be invalid for any reason.” P.L. 
93-495 $406, 1974 U.S. Code Congressional and 
Administrative News, p. 5705. 
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Section 408(e) of the 1974 Act applies this new “good faith 
compliance” defense to all pending actions, even where 
liability has already been determined by the District Court.' 

The Connecticut Truth-in-Lending Act, C.G.S. §36-407, 
has not been amended to include this language. However, 
under the partial exemption scheme employed by the FRB 
in validating the Connecticut Act, the new defense is avail¬ 
able in actions brought in federal court to enforce claims 
under the state law, since that exemption specifically states 
that Sections 130 and 131 of the Federal Act remain appli¬ 
cable to actions brought under the Connecticut Act, 12 
C.F.R. §226.12(c)(l), 2 and the new defense was enacted as 
an addition to §130. 

Defendant claims that the alleged “failure to employ the 
term ‘Unpaid Balance’” (Order TIG(a), App. p. 182a) and 
the alleged “failure to describe each amount included in 
the finance charge” (Order J[6(c), App. p. 183a) on its dis¬ 
closure statement resulted from its reliance upon the sam¬ 
ple disclosure statement provided by the FRB in its Hand¬ 
book, “What You Ought to Know About Truth-in-Lending”. 
App’t’s Br. pp. 19-20, 25, 31.* The application of the 

1. “The amendments made by sections 406, 407, and 408 shall 
apply in determining the liability of any person under chapter 2 or 
4 of the Truth in Lending Act, unless prior to the date of enactment 
of this Act such liability has been determined by final judgment of a 
court of competent jurisdiction and no further review of such j dg- 
ment may be had by appeal or otherwise.” P.L. 93-495 §4080), 1974 
U.S. Code Congressional and Administrative News pp. 5706-07. 

2. The new defense may only be available if, contrary to defend¬ 
ant’s argument, the partial exemption is valid. However, if the 
Court agrees with defendant, see pp. 1-5, supra, and invalidates 
the partial exemption, the availability of the defense becomes moot 
for the present, as this case must be remanded to the District Court 
to determine the availability of alternative grounds of federal juris¬ 
diction. 

3. In addition to invoking the "good faith compliance” and “unin¬ 
tentional violation” defenses, defendant claims that the description of 
the finance charge is adequate as a matter of law. App’t’s Br. pp. 
30-33; pp. 17-19, infra. 
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“good faith compliance” defense to this claim raises 
new questions of fact which must be resolved by the Dis¬ 
trict Court before liability can be imposed. 

Although the legislative history is not completely clear 
on the matter, a proper construction of the word “interpre¬ 
tation” in the new defense should include within that term 
all formal guidance issued to the public by the FRB, such 
as sample forms and opinion letters, rather than being 
limited to Federal Reserve Board “interpretations”, using 
that word as a term of art. See 12 C.F.R. §226.101, et. seq. 
The applicable history appears in the Senate Report which 
accompanied the enacted amendment’s predecessor, S. 2101, 
93rd Cong. 1st Sess.: 

The Truth in Lending Act is highly technical and 
the Committee does not believe a creditor should be 
forced to choose between the Board’s construction 
of the Act and the creditor’s own assessment of how 
a court may interpret the Act. Accordingly, the 
Committee recommends an amendment to Truth in 
Lending requested by the Board which would relieve 
a creditor of any civil liability under Truth in Lend¬ 
ing for any act done or omitted in good faith in con¬ 
formity with any rule, regulation, or interpretation 
thereof by the Board. In order to confer immunity 
from civil liability, the rule, regulation, or interpre¬ 
tation thereof must be approved by the Board itself 
and not merely by the staff of the Board. This 
amendment is contained under section 206 of Title 
II. 

S. Rep’t. No. 278, Star Print, 93rd Cong. 1st Sess. 
(1973) p. 13. (Emphasis added) 

Admittedly that report could be interpreted as not provid¬ 
ing creditors protection if they relied upon advice, such as 
opinion letters and sample forms, published by the staff of 
the FRB. However, such a narrow reading would unduly 
limit the effectiveness of the defense. There are only 
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approximately fifty “interpretations” which have been 
formally promulgated by the Board of Governors, 12 C.F.R. 
$ 226.101-226.1002, while there are over eight hundred and 
fifty FRB opinion letters. [April 1969-April 1974 Transfer 
Binder Special Releases—Correspondence] CC1I Con¬ 
sumer Credit Guide and C'CII Consumer Credit Guide 
[[[[31,008-31,174. Further, the FRB has ruled that its staffs 
action in issuing such opinion letters may be construed as 
the opinion of the Board of Governors until overruled, 
Letter No. 444, March 1, 1971, [April 1969-April 1974 
Transfer Binder Truth-in-Lending Special Releases—Cor¬ 
respondence] CC1I Consumer Credit Guide [[30,640. Per¬ 
haps most importantly, the FRB clearly believed that the 
language of a predecessor bill, identical to this one in 
regard to the “good faith compliance” defense, extended to 
opinion letters. 

[The FRB] feels that under the act as it would 
read after being amended by this bill, they could 
have adequate authority to deal with ambiguities 
and conflicts by using clarifying regulations, rules 
and letters. 

119 Cong. Rec. S14415 (daily ed July 23, 1973) 
(Emphasis added). 

In light of this heavy reliance by the Board of Governors 
on its staff in issuing guidance to creditors, the better con¬ 
struction of the word “interpretation” in $ 130(f) should 
include within that term formal staff action, such as the 
FRB letters and the Handbook, while, as set forth in the 
Senate report, denying protection where the creditor relies 
merely upon informal advice from a staff member. Under 
this interpretation, the factual question of whether defend¬ 
ant relied upon th Handbook, as alleged in the Kelly affi¬ 
davit, App. pp. 106a-109a, is material to a resolution of the 
§ 130(f) issue, even if the “unintentional violation” defense 
contained in $ 130(c) (C.G.S. $36-407(c), 15 U.S.C. 
$ 1640(c)) applies only to clerical errors. 
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Even if the Court refuses to include staff action within 
the scope of the new defense and limits the defense only to 
interpretations “approved by the whole Board”, S. Rep’t 
No. 278, Star Print, 93rd Cong. 1st Sess. (1973) p. 13, it 
must still remand for a hearing to determine whether the 
Handbook was reviewed and approved by the whole Board 
of Governors rather than just by the staff. Prior to the 
new amendment, the exact method by which the Handbook 
was produced was irrelevant and no evidence regarding 
that genesis was introduced. However, the Handbook, por¬ 
tions of which were submitted as Exhibit 3 to the Kelly affi- 
. davit, App. p. 110a, states that it was “prepared by The 
Board of Governors of The Federal Reserve Board”. 
(Emphasis added) See Exh. 1 to App’t’s Reply Br. If 
evidence showed that the Handbook was in fact approved 
by the whole Board, defendant would have a defense for 
the two violations discussed in this section. 2 * 4 

In summary, before this Court can affirm the District 
Court’s judgment declaring defendant liable for failing to 
use the term “Unpaid Balance” or to describe the finance 
charge, the case must be remanded 'o the District Court for 
a hearing as to defendant’s good faith compliance with the 
forms supplied by the FRB in its Handbook “What You 
Ought to Know About Truth-m-Lending” and its resultant 
protection by the new “good faith compliance” defense. 

2. The “unintentional violation” defense extends 
to errors of law. 

On the basis of authorities set forth in its prior brief, 
defendant contends that the proper interpretation of the 

4. The final possible construction of the word “interpretation”— 
including therein only the fifty odd Board actions so denominated— 
would so narrow the section as to make it of no benefit, except to 
creditors so large that they would be sufficiently influential as to 
obtain consideration of tneir problem by the whole Board. 
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“unintentional violation” defense 5 protects creditors from 
errors of law, as well as mere clerical errors. Plaintiffs, 
adopting the rationale of Rattier v. Chemical Bank New 
York Trust Co., 329 F. Supp. 270 (S.D.N.Y. 1971), 
argue for a more 'imited interpretation. Since defendant 
filed its prior brief, a Federal Reserve Board opinion has 
appeared adopting defendant’s position that a creditor 
comes within the defense if, because of good faith reliance 
on an FRB form disclosure statement, he fails to conform 
to the Act. Letter No. 829, August 22, 1974, CCII Con¬ 
sumer Credit Guide 1(31,151. There, the chief of the Truth- 
in-Lending Section of the FRB states that the defense may 
not be invoked by a creditor who blindly adopts th r “orms 
provided by the FRB in its Handbook, “What You Ought 
to Know About Truth-in-Lending”, where the facts of that 
creditor’s transaction differ significantly from the hypo¬ 
thetical facts upon which the draft form was prepared. 
Implicit and unquestioned in that letter is the underlying 
principle t at the “unintentional violation” defense would 
have been available to that creditor had he relied upon a 
form appropriate to his transaction. 

This is in response to your letter of July 25, in¬ 
quiring whether a creditor who discloses a security 
interest in all after-acquired property may rely on 
the description of a security interest in Exhibit E of 
Federal Reserve Board publication, “What You 
Ought to Know About Truth in Lending”, to provide 
a good defense under § 130(c) of the Truth i.i Lend¬ 
ing Act as a bona fide error, when the appropriate 
State law only allows a creditor to acquit ; a security 
interest in consumer goods (other than accessions) 

5. A creditor may not be held liable in any action brought under 
this section for a violation of this chapter and said sections if the 
creditor shows by a preponderance of evidence that the violation was 
not intentional and resulted from a bona fide error notwithstanding 
the maintenance of procedures reasonably adapted to avoid any such 
error.” C.G.S. §36-407(c)(15 U.S.C. §1640(c)) 



when given as additional security if the debtor 
acquires rights in them within 10 days after the 
secured party gives value (UCC $9-204). 

The sample forma found in this Board publication 
are intended solely for the purposes of demonstra¬ 
tion for the type of credit extended in that particular 
example. When drawing up his disclosure forms, 
each creditor must insure that all information dis¬ 
closed is accurate according to the law of the juris¬ 
diction in which the disclosure form is to be used. 

CCH Consumer Credit Guide at 0(3,514 (Emphasis 
Added). 

Such opinions of the FRB must be given great weight in 
interpreting these technical portions of the Act. A T .C. Freed 
Company v. Board of Governors of the Federal Reserve 
System, 47.3 F.2d 1210 (2d Cir.), cert denied, 414 U.S. S27 
(1973); Gardner and North Roofing and Siding Corp. v. 
Board of Governors of the Federal Reserve System, 404 
F.2d 838 (D.C. Cir. 1972); ef. Pei ne v. William Norton & 

Company, -F 2d-(2nd Cir. Dec. 20, 1974) (Dkt. Xo. 

74-1573). In light of this FRB guidance and the sound 
reasoning of Jtlie authorities cited by defendant in its prior 
brief, App’t’s Br. pp. 21-22, the Court should rule that the 
“unintentional violation” defense applies to errors of law 
and i emand for a further hearing upon defendant’s bona 
fides in attempting to conform to the Act’s requirements. 

3. The “unintentional violation’’ defense is appli¬ 
cable to the declaratory judgment entered by 
the District Court. 

Defendant concedes that the “unintentional violation” de¬ 
fense does not apply to that portion of the District Court’s 
Order enjoining defendant from “ente^ng hereafter into 
any coupon contracts in Connecticut without first provid¬ 
ing required truth-in-lending d : ?closures”. Order fl7, App. 
p. 183a. However, defendant u sputes plaintiffs' contention 
that “such a defense in an action for declaratory . . . relief 
is baseless.” App’ees’ Br. p. 13. 
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In their substituted complaint, plaintiffs asked the Dis¬ 
trict Court to “[e]nter a final judgment pursuant to Title 
28 U.S.C. §2201 declaring: (a) that *he Defendant has vio¬ 
lated the Federal and State Truth-in-Lending Acts. . . 
Sub. Complt., Prayer for Relief, 1J3(a), App. p. 149a. Pur¬ 
suant to that claim, the District Court ordered that “De¬ 
fendant be and hereby is declared liable for violations of 
15 U.S.C. §1G40 in the following respects. . . .” Order [JG, 
App. p. 182a. That order finady determines for purposes 
of this litigation defendant’s liability for violation of the 
Act, leaving only the issue of what damages should be 
awarded for that violation. In light of that order, it is in¬ 
conceivable that plaintiffs would concede that defendant 
is entitled to a full rehearing in the District Court on the 
question of liability prior to the Court’s imposition of dam¬ 
ages, and, in fact, they have already moved for the certifica 
tion of a class for the damage portion of their action. Yet, 
such a rehearing would be necessary if the “unintentional 
violation” defense were inapplicable to declaratory relief; 
otherwise, defendant would never have an opportunity to 
litigate that defense. 

Welmaker v. W. T. Grant Co., 3G5 F. Supp. 531 (N.D. 
(la. 1972), relied upon by plaintiffs, not only fails to support 
their position, but actually supports defendant. In that 
case, the Court disallowed the “unintentional violation” 
defense only as to injunctive relief, allowing it where 
Grant’s liability for damages was at issue. Significantly, 
there was no independent request for declaratory judgment. 
Here, because of the declaratory judgment entered below, 
the District Court has already determined Grant’s liability 
with the only remaining question being what consequences, 
including damages, flow from such liability. Therefore, as 
to this declaratory judgment, the defense is applicable. 

The Federal Trade Commission’s staff opinion, [April 
1969-April 1974 Transfer Binder, Truth-in-Lending Special 
Releases—Correspondence] CC'II Consumer Credit Guide 
tf30,705, and the FRB opinion letter, Letter No. 842, 



o 


14 

September 19, 1974, CCII Consumer Credit Guide 1131,164, 
relied upon by plaintiffs, App’ees’ Br. pp. 14-15, are not 
responsive to defendant’s argument that reliance upon the 
FRB Handbook constitutes a defense under ^407(c). The 
FTC letter merely expresses the opinion of one agency 
regarding the propriety of the Handbook disclosures. How¬ 
ever, the FRB, as the agency given primary authority to 
interpret the Act, 15 U.S.C. $ 1604/’ has opined to the con¬ 
trary as recently as September 1974, stating that the “dis¬ 
closure statement illustrated on page 22 of the pamplilet, 
‘What You Ought to Know About Truth in Lending’, indi¬ 
cates that [disclosure of both ‘amount financed’ and 
‘unpaid balance’] may not be required. . . Letter No. 
842, September 19, 1974, CCII Consumer Credit Guide 
1131,164 at 66,521. In light of this disagreement, to the 
extent that reliance on the Handbook provides a defense 
as a matter of law, ‘he existence of a contrary opinion by 
an agency other than the FRB as to the propriety of the 
Handbook merely creates a question of fact as to defer, 
ant’s “good faith” in relying upon the FRB advice. Such 
questions of fact must be resolved after a trial, not upon a 
motion for summary judgment. Marrone v. U.S. Immigra¬ 
tion and Naturalization Service, 500 F.2d 418 (2nd Cir. 
1974); Schum v. South Buffalo Railway Co., 496 F.2d 328 
(2nd Cir. 1974); Lemolson v. Ideal Toy Corp., 408 F.2d 860 
(2nd Cir. 1969). 

The FRB letter cited by plaintiffs, is equally irrelevant, 
since it was not issued until three years after th« forms 
involved in this case were placed into circulation in 1971, 
Exh. 8 and 15. Stip. to Sub. of Doc., App. p. 155a. Clearly, 
any new learning conveyed by that letter could not have 
aided defendant in drafting its forms. Furthermore, as 
demonstrated by the language quoted at p. 14, supra, that 
letter does not disavow the Handbook form, but merely 


6. The FTC’s authority is limited to the administrative enforce¬ 
ment of the Act in certain limited segments of the economy, 15 
U.S.C. §1607(c). 
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recommends that creditors take a conservative tack and 
include both terms “in view of recent court deci Ions and 
other Federal Agency opinions,” CCH Consumer Credit 
Guide at GG,521. 

8. A genuine issue exists regarding the adequacy of 
defendant’s disclosure of insurance premiums. 

Plaintiffs, in response to defendant's argument regard¬ 
ing the disclosure of insurance premiums, rely heavily upon 
an FTC staff letter and an FRB opinion letter, App’ees’ 
Rr. p. 1G n.9. Neither is relevant to the unusual facts of 
this case. 

Although defendant’s argument is set forth fully in its 
brief, App’t’s Br. pp. 33-3G, a brief factual recapitulation is 
helpful in understanding the inapplicability of those letters. 
On review of a motion for summary judgment, all the facts 
set forth by defendant in the Kelly affidavit, App. p. 110a, 
and the Jsash affidavit, App. p. 111a, must he taken as true. 
Sliinabarger v. United Aircraft Corp., 3S1 F.2d SOS 
(2nd Cir. 19G7); Entin v. City of Bristol, 368 F.2d G95 (2nd 
Cir. 19GC,. 7 Under that standrrd of review, it must be 
accepted as true that insurance coverage provided under 
credit life and credit accident and health policies on the 
unpaid prior balance does not terminate at the time an 
add-on occurs, but remains in full force and effect for the 
new term of the contract, without additional charge to the 
debtor. Kelly Aff’t. fl29, App. p. 110a; Nash Afft., App. 
p. 111a. Under those circumstances, the debtor need only 
make a decision regarding the expenditure of funds when 
he enters into the initial contract which creates the obliga¬ 
tion that later becomes the unpaid prior balance. This 

7. For this reason. Welmakcr v. IV. T. Grant Co., 365 F. 
Supp. 531 (N.D Ga.1972), relied upon by both the District Court 
and the plaintl.Ts, is inapposite to this case. In Welmaker, the Court 
held a full evidentiary hearing prior to rejecting defendant’s conten¬ 
tions that insurance coverage continued without charge and that the 
insurance was not refinanced. Here, that factual issue is still in 
dispute. 



•‘free-ride” on insurance for the extended term distin¬ 
guishes this insurance situation from the normal case 
where the debtor must expend or become obligated to 
expend new sums when he refinances or adds onto an obli¬ 
gation. The August 26, 1969 FTC letter, [April 1969-April 
1974 Transfer Binder Truth-in-Lcnding Special Releases— 
Correspondence] CCII Consumer Credit Guide 1130,298, 
addresses itself to those latter disclosures. That letter 
merely states that disclosures which are required for a new 
contract are required for an add-on contract. However, as 
explained above, in the Grant add-on contract the debtor is 
in reality not purchasing any insurance on the prior unpaid 
balance and, therefore, there is no insurance premium to be 
disclosed. 

The FRB letter of June 27, 1969, [April 1969-April 1974 
Transfer Binder Truth-in-Lending Special Releases—Cor¬ 
respondence] CCII Consumer Credit Guide H30,068, is like¬ 
wise irrelevant. That letter was issued in response to a 
request by a creditor who, every month, was charging its 
debtors a new premium for insurance. The creditor 
requested advice as to whether disclosure of the premium 
could be made twice annually, instead of when the premium 
expense was actually incurred each month. A copy of the 
letter requesting that opinion is attached hereto, Exh. 2 to 
App’t’s Reply Br. 

The FRB letter of June 27, 1969, [April 1969-April 1974 
fondant’s coupon plan raised different issues than this case 
ai d is irrelevant to the insurance claim made by plaintiffs. 
In that proceeding, the sole issue regarding insurance was 
whether Grants, by its employees’ course of conduct, lead 
customers entering into coupon contracts to believe that 
the customer’s signature was required to appear both on 
the retail installment contract and the insurance contract. 
FTC Proposed Cor.pl. fll4; App’ees’ Br. Add. 3, pp. 7-8. 
This course of conduct, according to the FTC, made the 
purchase of insurance involuntary and, therefore, ‘‘Those 
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consumers’ signatures on the ‘Insurance Agreement’ [did] 
not constitute the specific dated and se arately signed 
affirmative written indication of the desire to obtain credit 
life and credit accident and health insurance coverage which 
is required by Section 220.4(a) (5) (ii) of Regulation Z if 
the cost of such insurance is not included in the finance 
charge.” FTC Proposed Compl., H15, App’ees’ Br., Add. 3, 
p. 8. Nowhere in that proceeding did the FTC consider the 
issue raised in this case—i.e., whether the continuation of 
credit insurance without cost to the consumer for an 
extended term constitutes a refinancing and, therefore, 
whether the premiums already disclosed at the beginning 
of the transaction must be disch J again when the add-on 
contract is signed. 

C. Each amount in the finance charge is properly 
identified. 

Defendant contends that its finance charge on coupon 
contracts consists of only one item and, therefore, as a 
matter of law, the use of the term “finance charge” without 
any further itemization is an adequate disclosure. 8 App’t’s 
Br. pp. 30-33. In their brief, plaintiffs misconstrue the 
effect which defendant attributes to the FRB opinion letter 
of April 25, 1973, cited in support of this position. Letter 
No. G82 [April 1969-A*. 1 1974 Transfer Binder Truth-in- 

8. Two other issues which are related to this claim are discussed 
elsewhere in this brief. First, plaintiffs argue that the insurance pre¬ 
mium in add-on contracts must be included in the “finance charge” 
and that the finance charge therefore has two components, which must 
be separately itemized—a "time-price differential” component and an 
“insurance premium” component. As set forth at pp. 15-17, supra, 
this argument must fail on a motion for summary judgment, because 
a question of fact exists as to the underlying issue of whether the 
insurance premiums are part of the finance charge. Second, even if 
the Court holds that the single-item “finance charge” must be more 
fully described, defendant contends that it still was an error to hold 
it liable for a violation of the Act, as its conduct is excused under 
both the "unintentional violation” defense and the new "good faith 
compliance” defense, pp. 5-15, supra. 
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Lending Special Releases—Correspondence] CCII Con¬ 
sumer Credit Guide 1130,972, App’ees’ Br. pp. 20-21. Con¬ 
trary to plaintiffs’ claim, defendant contends neither that 
it relied upon the letter in drafting its form nor lhat the 
letter creates a new exemption to Regulation Z. Rather, 
defendant simply takes the position adopted by numerous 
courts, Philbcck v. Timmers Chevrolet, Inc., 499 F.2d 971 
(5th Cir. 1974); Bone v. Hibernia Bank, 493 F.2d 135 (9th 
Cir. 1974); Taylor v. II. II. Mary <C Co., 481 F.2d 178 (9th 
Cir.), ccrt. denied, 414 U.S. IOCS (1973); Evans v. House - 

Hold Finance Corp., -F. Supp. —-— (S. D. Iowa 1973), 

[1909-1973 Transfer Binder] CCII Consumer Credit Guide 
t[99,007, that the construction given by the FRB to its own 
Regulation should he granted great deference in determin¬ 
ing the meaning of that Regulation 

Plaintiffs seek to impute Judge Frankel’s criticism of 
one particular opinion letter by staff Attorney Garwood, 
Batner v. Chemical Bank New York Trust Company, 329. 
F. Supp. 270 (S.D.N.Y. 1971), to the totally different letter 
at issue in this case. That argument is patently fatuous. 
As a leading FRB staff attorney, Garwood issued numer¬ 
ous letters, see [April 1909-April 1974 Transfer Binder 
Truth-in-Lending Special Releases—Correspondence] CCII 
Consumer Credit Guide; it is illogical to argue, as plaintiffs 
do, that possible errors in the reasoning of one of such 
letters extend a priori to all. 

Plaintiffs’ contention that the language of Conn. Reg. 
3(5-395-7(c)(8)(A)(12 C.F.R. $22G.8(c)(8)(i)) is “ci.ar and 
unambiguous”, App’ees’ Br. p. 19, is incorrect. That sec¬ 
tion enumerates eight disclosures, ineluding the “descrip¬ 
tion” of the finance charge, which must be given “as appli¬ 
cable”, Conn. Reg. 3G-395-7(c)(12 C.F.R. $22G.8(c)). The 
ambiguity inherent in the term “as applicable” is clear. See 
United States v. Devonian Gas and Oil Company, 424 F.2d 
(524 (2nd Cir. 1970). 
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D. A question of fact exists as to whether the 
“finance charge” is “meaningfully, clearly and 
conspicuously” disclosed. 

Rather than demonstrating the validity of the decision 
below, plaintiffs’ brief emphasizes the District Court’s 
error in resolving a question of fact upon a motijn for 
summary judgment. Plaintiffs set forth at length their 
interpretation of the analysis which a consumer would use 
in reading the retail installment contract, App’ees’ Br. 
p. 22 n.12. They conclude that the “natural result”, 
App’ees’ Br. p. 22 n.12, of that reading would be to view 
the “net finance charge” as the finance charge. This con¬ 
clusion is directly contrary io the equally “natural” reading 
set forth by defendant in its brief. App’t’s Br. pp. 28-29. 
Tt is precisely the question of which analysis is more likely 
and, consequently, whether the finance charge disclosure is 
“clear and meaningful” which must be resolved at trial. 

Peritz v. Liberty Loan Corporation, - F. Supp. 

-(n!d. Ill. 1973), [19G9-1973 Transfer Binder] 

CCII Consumer Credit Guide ]]98,969, appeal docket ■ No. 
74-16(57, 7th Cir. August 20, 1974; cf., Empire Electronics 
Co. v. United States, 311 F.2d 175 (2nd Cir. 1962). Plain¬ 
tiffs’ reliance upon the Stipulation to the Submission of 
Documents, App. p. 152a, is misplaced, as that stipulation 
states only that the contracts “ may be submitted for 
purposes of plaintiffs’ motion for summary judgment.” 
(Emphasis added). There is no stipulation as to the mean¬ 
ing or clarity of the documents and defendant has not 
waived its right to litigate which of the available contrary 
inferences is correct. American Mutual Insurance Co. v. 
American Broadcasting-Paramount Theatres, Inc., 388 F.2d 
272 (2nd Cir. 1972); Empire Electronics Co. v. United 
States, 311 F.2d 175 (2nd Cir. 1962). 
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E. A question of fact exists as to whether a security 
interest was retained. 

Plaintiffs do not dispute defendant’s position that a 
security interest must actually he retained before the dis¬ 
closure requirement of Regulation Z becomes relevant. 
Rather, they claim that there is no factual question as to 
whether a security interest was so retained. This position 
is erroneous, as Magistrate Latimer’s own opinion dis¬ 
cusses the existence of that very question of fact. In Count 
1 IT of their Substituted Complaint, plaintiffs allege a viola¬ 
tion of the Retail Installment Sales Act, claiming that the 
defendant’s contract fails to describe the security interest 
held—the same claim they make under the Truth-in-Lend- 
ing Act. App. ]>. 134a. Defendant moved to dismiss that 
Count, but Magistrate Latimer denied the motion, stating: 
“Construing this aspect of the renewed motion to dismiss 
as a request for summary judgment by defendant, ef. Rule 
12(b), Fed. IL Civ. P., the existing discrepancy between the 
coupon contracts’ express indication of a reserved security 
interest and defendant’s sworn disclaimer alone bars deter¬ 
mination of the issues presented in [Count III] as a matter 
of law in defendant’s favor. . . .” App. p. 177a. The lan¬ 
guage of the Truth-in-Lending Act and the Retail Install¬ 
ment Sales Act regarding the disclosure of security inter¬ 
ests is identical in all relevant respects and, thus, the same 
question of fact bars summary judgment for plaintiffs on 
the security interest portion of their Truth-in-Lending 
claim. 9 

9. The Truth-in-Lending Act provides: 

“In connection with any consumer credit sale not under an open 
end credit plan, the creditor shall disclose each of the following items 
which is applicable. 

* * * * * 

A description of any security interest held or to he retained or 
acquired by the creditor in connection with the extension of credit, 
and a clear identification of the property to which the security inter¬ 
est relates.” C.G.S. §36-405(a) (10). 

The Retail Installment Sales Act provides: 
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The Tax Court proceeding relied upon by plaintiffs is 
inapposite to the issues here and does not invoke the doc¬ 
trine of collateral estoppel. That case involved forms used 
for the sale of coupon books in defendant's tax years of 
1963 and 19G4, while the contracts at issue in this case were 
not even drafted until 1971. App. p. 155a, Exhibits 8 and 
15; Kelly Aff’t flfl22-24, App. pp. 107a-109a. Thus, even if 
defendant retained a security interest under the contracts 
at issue in the Tax Court case, it is not established with 
the certainty necessary for the entry of summary judgment 
that an interest was still retained eight years later, after 
the intervening passage of the Truth-in-Lending Act. Fur¬ 
thermore, the stipulation of facts upon which the Tax Court 
case was litigated states that the stipulation is only ‘‘for the 
purposes of this proceeding. . . .” That stipulation is 
attached as an Exhibit hereto. Exh. 3 to App't’s Reply Br. 

Plaintiffs cite Lakitsch v. Brand, 99 Conn. 38S, 121 A. 865 
(1923); Trumlndl Electric Manufacturing Co. v. John 
Cooke Co., 130 Conn. 12, 31 A.2d 393 (1943); Beach v. 
Beach, 141 Conn. 5S3, 107 A.2d 629 (1954), and Connecticut 
Co. v. Division 425, Amalgamated Association of Street Em¬ 
ployees, 147 Conn. 608,164 A.2d 413 (1960), for the principle 
that the contract, by mentioning a security interest, con¬ 
clusively establishes that defendant re-tains such an interest. 
Those cases are inapplicable to the interpretation of the 
words at issue in this case. Trumbull Electric Manufactur¬ 
ing Co., Beach and Connecticut Co. were all cases in which 
the language of the disputed contract taken in the context 
of the entire document was sufficiently clear and unambiguJ 

“The retail installment contract shall disclose on its face, conspicu¬ 
ously, in meaningful sequence and in the terminology prescribed, 
each of the following items which is applicable. 

* * * * * 

A description of any security interest held or to be retained or 
acquired by the retail seller in connection with the extension of 
credit, and a clear identification of the goods to which the security 
interest relates.” C.G.S. §42-84(b) (13). 







ous to permit resolution of the question raised by the 
parties, Connecticut Co. v. Division 12~>, Amalgamated 
Association of Street Employees, 147 Conn, at G19,1G4 A.2d 
at 418; Beach v. Beach, 141 Conn, at 592-93, 107 A.2d at 
G33; Trumbull Electric Manufacturing Co. v. John Cooke 
Co., 130 Conn, at 1G; 31 A.2c at 395 10 , and the Supreme 
Court therefore held that no parol evidence could be intro¬ 
duced. However, where the language of the contract is so 
unclear that the meaning given a term by the parties can 
not be determined without going outside the document's 
four corners, under Connecticut law parol evidence may be 
introduced. 

It is, of course, fundamental, as a matter of sub¬ 
stantive law, that the terms of a written contract 
which is intended by the parties to set forth their en¬ 
tire agreement may not be varied by parol evidence. 
Trumbull Electric Mfg. Co. v. John Cooke Co., 130 
Conn. 12, 1G, 31 A.2d 393; Nagel v. Modern Invest¬ 
ment Corporation, 132 Conn. G98, 700, 4G A.2d G05. 
It is equally fundamental, however, that when the 
words used in a written contract are uncertain or am¬ 
biguous, parol evidence of conversations between the 
parties or other circumstances antedating the con¬ 
tract may be used as an aid in the interpretation of 
the contract, that is, in the determination of what 
was the intent of the parties which was expressed by 
the written words. 

Maier v. Arsenault, 140 Conn. 3G4, 3G7-GS, 100 
A.2d 403, 404-05 (1953). 

Accord, Maltby, Inc. v. Associated Realty Co., 114 Conn. 
283, 158 A. 548 (1932); Gray v. Grccnblatt, 113 Conn. 535, 
155 A. 707 (1931); Ma;:otta v. Bornstein, 104 Conn. 430, 
133 A. G77 (192G). In this ease, the term “merchandise” 

10. Lakitsch v. Brand, 99 Conn. 388, 121 A.865 (1923) involved 
the right of one party to introduce evidence of an implied agreement 
which contradicted specific language of the contract. In this case, 
the question is the meaning of contract language, not the existence of 
any supplementary agreements. 
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in the security agreem'ent portion of the contracts is 
ambiguous and cannot be determined from contract itself. 
Elsewhere on the face of the contracts, Exh. to Stip. 
to Sub. of Doc., 8 and 15, App. p. 155a, a distinction is 
drawn between “merchandise” and “merchandise cou¬ 
pon books”. Directly above the portion of the contract 
which enumerates the consumer’s purchases, is written: 
“[The buyer] hereby buys from the seller and the seller 
sells the vicrchcndi.se and/or merchandise coupon books 
listed below upon the following terms and conditions”. 
(Emphasis added). Elsewhere, one of the terms of the 
contract states: “The buyer agrees . . . (A) to assume 
responsibility for the loss, damage or destruction of the 
merchandise" (Emphasis added). Since, as stated in the 
Kelly affidavit, Kelly Aff’t. 14, App. p. 104a, defendant 
replaces coupons which are lost, stolen or destroyed, obvi¬ 
ously the term “merchandise” in this “assumption of risk” 
clause does not include coupon books. It would, thus, be a 
consistent interpretation of the contract to give the same 
meaning to “merchandise” in the security agreement clause. 

In summary, the parol evidence rule would not exclude 
the evidence set forth in the Kelly affidavit regarding the 
lack of any security interest in coupon book transactions. 
Therefore, resolution of that question of fact on the motion 
for summary judgment was erroneous. 

HI. 

The Defendant Is Not Engaged In The S*nall Loan 
Business Nor Are Its Contracts Usurious. 

Plaintiffs in their brief, App’ees’ Br. p. 2G, like the 
Court below App. 175a, fail to distinguish between Con¬ 
necticut’s usury statute, § 37-4 and Connecticut’s small loan 
act, §3G-225 et seq. In its brief, App’t’s Br. pp. 44-4G, 
defendant points out that there is no evidence in the record 
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ft) support a conclusion that it is engaged in the small loan 
business. It is significant that in their brief plaintiffs do 
not point to any part of the record to demonstrate that 
defendant is engaged in the small loan business or even 
claim that the defendant is engaged in the small loan busi¬ 
ness. §3G-243 applies to only those engaged in the small 
loan business. 

“Chapter (147 of Title 3(5 of the General Statutes, 
Revision of 1958, regulates the lending of amounts 
of $1,000 or less. Basically, Chapter 047 is a licens¬ 
ing act providing that unless licensed pursuant to its 
provisions, no person (other than a state bank and 
trust company, national banking association, savings 
bank, industrial bank, private banker, credit union, 
building and savings loan association or licensed 
pawnbroker) may engage in the small loan busi¬ 
ness.” Kafes, Usury ami Its Progeny: A Surrey of 
/nt< rest Rate Regulation in Connecticut, 43 Conn. 
B.J. 220, 220 (1909). 

It is also significant that in their brief plaintiffs do 
not cite a single Connecticut case holding that §37-4 applies 
to a transaction other than a “loan of money”. Indeed, in 
their brief, App'ees’ Br. pp. 20-29, they virtually concede 
that the coupons arc not money, claiming merely that they 
can be used like money. Recognizing that §37-4, by its 
terms, applies only to “money”, plaintiffs argue that the 
express term “money” should be extended to include 
"coupons.” 

The Court below was also of the view that §37-4 should 
not be given “narrow interpretation", App. 175a. How¬ 
ever, under the law of Connecticut §37-4 must be narrowly 
construed. Rate statutes such as §37-4 (and §3(5-243) are in 
derogation of the common law. At common law usury 
meant nothing more than the charging of interest for the 
use of money. Any interest was usury without regard to the 
per cent charged. 0A Corbin, Contracts, §1498 (19G2), Cf. 2 
Bi.ackstonk's Comm kntaries, 463 (Sharswood's ed. 1870) 




“[TJhere is no common law of usury”. Ivafes, 43 Conn. 
B.J. at 223. Connecticut usury law is contained in Chapter 
663 of Title 37 of the General Statutes. Section 37-8 pro¬ 
vides that no action may be brought to recover principal or 
interest on a usurious loan. In addition to the loss of his 
entire investment, a person who violates $37-4 is also sub¬ 
ject to a criminal penalty under $37-7 of a fine of up to 
$1,000 or imprisonment for six months or both. Under the 
iaw of Connecticut the principle of strict construction 
applies to a statute which is in derogation of the common 
law or is penal in nature. Mack v. Scars, 150 Conn. 290, 
294-293,1S8 A.2d S63 (1963), and case cited. 


Conclusion 

For the reasons stated in Section I the decision below 
holding that jurisdiction exists under 15 U.S.C. $l640(e) 
should be reversed and the case remanded for a determina¬ 
tion as to whether there is any other basis for federal juris¬ 
diction, with instructions to dismiss the Complaint if no 
such basis is found; in the alternative for the reasons stated 
in Sections II and III, the judgment of the District Court 
should be reversed and further proceedings ordered. 

Respectfully submitted, 

By William J. Egan 
J. Michael Eisner 
David A. Reif 

Attorneys for Defendant-Appellant 


Wiggin & Dana 
205 Church Street 
P.O. Box 1832 
New Haven, Connecticut 


January 17,1975 
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THIS KUNV FEDl-.llAL IXGISLATlON GOES INTO EFFECT JULY 1, VJC) 





About This Pamphlet 

If you extend consumer credit, then you must become familiar with Regulation Z on 
Truth in Lending. You will be responsible, as a creditor, for complying with 
the Regulation. 

This pamphlet tells you how Regulation Z affects your business. It tells you what 
you must let your customers know when you offer or extend them consumer credit— 
including agricultural credit and real estate credit. 

Here is what you’ll find on the following pages: 

• List of Federal Agencies that will enforce Regulation Z—as well as give 
you more information. 

• Questions and Answers—answers to some of the questions you may ask. 
There are six sections: (1) general questions (2) finance charges and annual 
percentage rate (3) open end credit (4) loans and other types of credit 

(5) real estate credit and rescission (6) the advertising of credit. At the end 
of each answer you will find a reference to the section of Regulation Z 
that applies. 

• Model forms to guide you. 

• Example of a table. 

• Regulation Z and the Law reprinted in its entirety—in center section. 
Please note that the outside pamphlet material has been stated as simply and clearly 
as possible. However, for exact information on what you must do to comply with 
the law, you must read thoroughly the applicable sections of Regulation Z. 

This new Regulation comes into effect on July 1, 1969, and covers exactly W'hat you 
must disclose in writing to your customers and clients when you extend, arrange 
or just offer them credit. 

Its Purpose 

I he purpose of Regulation Z is to let borrowers and customers know the cost of 
your credit so that they can compare your costs with those of other credit sources 
and avoid the uninformed use of credit. Regulation Z does not fix maximum, 
minimum, or any charges for credit. 

Two Important Points to Bear in Mind 

The finance charge and the annual percentage rate are really the two most important 
disclosures required by this regulaiion. They tell your customer, at a glance, how 
much he is paying for his credit and its relative cost in percentage terms. 

The Businesses Affected 

Regulation Z applies to: banks, savings and loan associations, department stores, 
credit caid issuers, credit unions, automobile dealers, consumer finance companies, 
residential mortgage brokers, and craftsmen—such as plumbers and electricians. 

It also applies to doctors, dentists and other professional people, ard hospitals. 

In fact to any individual or organization that extends or arranges credit for which 
a finance charge is or may be payableor which is repayable in more than 
four installments. 


MulerUI in tliix pamphlet 


cpurcd l*y flic Board of Governors of flic Federal Kcvtnc System. 
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W. W. Shober, Assistant to Director 
Division of Supervision and Reflations 
Federal Reserve Board 
Washington, D.C. 

Re: Trust in Lending Act. 

Dear Sir: 

Recently Don Drews, Manager of the Group and Credit Life 
Department of Investors Life Insurance Company of Nebraska, 
Omaha, Nebraska, v/hich company is a subsidiary of this comp¬ 
any was in Washington, attending a meeting of managers of the 
Automotive Trade Associations in connection with their study 
of the "Truth in Lending Act" and Regulation Z promulgated by 
the Federal Reserve Board. Mr. Drews met you, and I believe 
briefly discussed the problem hereinafter mentioned. 

Mr. Drews was advised that if the subject were submitted to 
you in writing that you would issue an interpretation thereon. 

Investors Life of Nebraska writes credit life insurance on a 
group basis in numerous banks in Nebraska. A group credit life 
policy is issued to the bank and then if a borrower at the bank 
indicates a desire to have credit life’ insurance in connection 
with his loans at the bank, he signs an application for credit 
life insurance and we attach a copy of -he application form that 
is used. 

On the 15th day of each month the bank determines the amount of 
indebtedness then due from each debtor that is enrolled under 
the group credit life insurance program and "the checking account 
of the insured in the bank is charged with the premium and we 
enclose herewith copy of the certificate of Insurance and charge 
slip that is used by the bank for the individual accounts. The 
certificate of insurance and charge slip is then put with the 
checks of the insured and the certificate appears in his bank, 
statement at the end of the month. 

Usually the type of borrower that is covered under this group 
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creditor life Insurance progr ~ the type of borrower that 
can get a straight loan and _s interest on a declining 

balance basis and not on a r r.t or add on basis. Usually 

such a borrower has an open of credit and his first note 

will be on a six months basis. ;f he should borrow three times 

more in the same six month per- then his notes will all be 
given the same maturity date a .he original note and will run 
for only the unelapsed portion f the period of the first note. 

It seems to Mr. Drews and the that if in connection with 

the first note, there is shown .. tue note the fact that credit 
life insurance is not required to secure the granting of the 
credit; that if desired the cost of the credit life is .75<i per 
month per thousand and the customer is provided with a place to 
indicate his desire to have the ;dit life, if that is the fact, 
that then it should not be necessary to go through all this with 
each subsequent note and it should be sufficient to show this 
information only when the entire indebtedness is consolidated in 
the new note in those instances where such consolidation takes 
place. If the information as to the credit insurance has to be 
shown fcr the odd periods, this will make considerably more work 
for the banks. It seems to us that the suirit and purpose of 
the "Truth in Lending Act" will be carried out, if in connection 
with group creditor insurance, the data required to avoid having 
to Include the cost of insurance in the computation of the percen¬ 
tage rate is shown once every six months and not in connection with 
each additional note in the six month period. 

We will most sincerely appreciate your advice in connection with 
this state of fa,cts. 


Very truly yours 



CERTIFICATE OF INSURANCE AND CHARGE SUP 


Etfactiva data of covaraga.. 1 7. 5U 1 ./5 1 .UO l .U l 

By your authorisation wa charga your ac- 2 1.50 2 »15 2 .02 

count in tha amount »no*« tor loan can- 3 2 25 3 23 3 .02 

collation prottction ot your mdebtadnest '’ a on 4 n*i 

not to tacaad tna amount authorised Dy 4 3.00 4 .30 4 .UJ 

your anrollmant card or SIS 000 Tna term _ _ __ _ - r»4 

0 > tha mauranca to r which this monthly 9 O.rO 9 -*30 9 -yJ 

charga is made is tor a pa'iOd of on# 6 4 50 6 .45 6 05 

month following tha data tha attachad _ _ — cn 7 n«; 7 01 ” 

charga was mada to your account 7 9.25 7 .53 7 -U5 # .UI * 

Odd cants and amounts 0 * mdabtadnass m 3 6.00 8 .60 8 .06 8 .01 

ascass ot S1S000 not shown g 5.75 9 gg 9 ,Q7 9 .01 _ 

invastors Lila tnsuranca Company 

«,w 10.000’S 1000 s 100 s | 10’s Vs Total _ 

Tl>» Mini > 11(1 condit.ona atal.d on mo baca ol an.a eartiMcala and moaa lound In ma nwa»ra o«l.e» laaudd lo Uia 
creditor ara a part of this cor tract. _ ^ 

CL075N. fla. n-«7 Name ol Injured—-----;—;- °*** 


Name of Insured--- 

Account No- 



CREDIT LIFE ENROLLMENT APPLICATION 
INVESTORS LIFE INSURANCE COMPANY of NEBRASKA 


_ APPLICATION IS HEREBY MAOE TO INVESTORS LIFE INSURANCE COMPANY OF NEBRASKA 

; MAXIMUM COVERAGE S _ 

-BY ~ _|_CHARGE PER $100 OF INDEBTEDNESS . 

row cnouw caeoirows Lire insuwanci on the Lire or thc rwowosco insuweo 


to at coidfLiTio ar rwonosto insurio 


ADDRESS_____ 

8TMCIT CITY «TAT« 

OATE OF BIRTH_ HEIGHT_ WEIGHT- 

MO DAT TKA* 

1. DO YOU KNOW OF ANY IMPAIRMENT NOW EXISTING IN YOUR HEALTH OR PHYSICAL CONDITIONS □ YES □ NO 

2. HAVE YOU CONSULTED A PHYSICIAN FOR ANY ILLNESS DURING THE LAST THREE YEARS? Q YES □ NO 

IF THE ANSWER TO EITHER QUESTION IS YES. GIVE PARTICULARS INCLUDING NAME & ADDRESS OF PHYSI¬ 
CIAN AND DATES ATTENDED----- 




MUMMCI ANO. it Taua «NO COMPLBTB TO Tttl HIT OP NT PNOWC- 
■ • Niaiar AwTHoant ant ph»»ician oa OTwaa mmom who nab 

aa a.« aa| To OUCLOII AWT aNOWklOtl Ol letPOBWATlON TNI All T AC - 


Lira iNiuiaici cowpawt op nibiamj i unoiaitamo 


NOIBTIOWlll UNOU ITB C A1 Ol TO A CltilA^lPI WITH INVIITOII 

TaeAT Tea* ’liaal AND COWOlTiOMt ITATIi OW T** NOW T«L* ca«T.^. 

’ # ™ . .. OF ™ ,# 1 


DATE_ 

AGENT_ 

FORM CL2009 
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Recpoac. nt„ ) 


Y>„ T 3RAKV company. 
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It ir, hereby stipulated that, ror the p’’ • ol t 

cecding, the follcvinj statcictuts shall " < crept a.. ; ~v art 

all exhibitr referred to mi -attached ere j.ncorpuv.";• a tain 
stipulation rad naOe a y rt of ii ; subject to the ric i.ts. o, - i 
parties to introduce ether and further cv'ricoc; not inco; - ■ ;*- 
viiti. . f'pul ■ e? end sarvj.no the part :.«.•»* .. ct 


at the tine of trial, to any and all portions of: savu ati , ■.vie-'. 

end attached exhibits as thev i.\-.y deem to be r'n l or* t .-.rotori 

Sr, 

1. Petitioner is < corporation incorporated ; i 1017 e r the¬ 


lav/a of the 

State o 

£ De.lnvaw 

and hns 

it.: puncif'- 

i) oftiv e 

.-id pj: 

of 

fcuoiness 

at' Id-a 

Proadvay 

, New York 

, H e\ ’ VorV. 

It is e..< . 

.erd a; 

buc, 

incur; of 

nollins 

a \ j < i - v 

•riety of 

i • re:iiaruu.se « 

;:t. rc:tt.i i. 

, i -or • 


ir,ore tl: -n one thousand stores located td.i ou<*hcut i iie» {'a;.', o i 



- 5 - 

r- 2 -i 

2. Petitioner duly filed its Federal ir.co.ia tax returns for 
it 3 taxable ye. ro ended January 31, 1364 end January 31, 19S5 
(refr. red to nr. "1964' and "It'S!* " rccpcctivoiy ) with the bictriot 
Director or Internal Revenue, 120 Church Street, Kew York , l!ew York 
Copies of rolovar.U portions of svcli returns arc included herewith 
tc Exhibits 1-;Y and 2-U, respective.! •/. 

. l ’tlcs 

3., Petit’r.ncr regularly sells 'pc.rro.ie3 property c:i the 
inst. 1!:t. .Vt ; i n and accordingly is a"«? »ale? in pcucsunai proparty “ 
cis aut'h tcri.i if. d.: fined in Trcasurv .t".'l;it? c .in «l..-'n3-l'n)(l). 

4. For n:;ny years petitioner h r. i.inde celts of nrrchcudicc 
uni or ' i"? t pirns, in ec’ditic to < : * s’ '■'lee ''.here c: r '- 

plans uii; dt-ti^u.iv.ed ivy petitioner . \ ~ fell : 

(i) ”30 Pay cptioii Plan," which is ;. revolving credit 

plan a.; c.fined in Treasury !•.<■: c*.acions §l,453--2(<.i, 

(ii) "ripe tin 3 PcrchE.o Inriai.!:. re J\\ a," . h\eh is a 

vraditic.ii:;}. install' / rt pi. , os define.-3 in V; cr.rtrv 
V. 'Hilc.t: yl ,'dj • ?(i.) , 

(i.ii; '•Cctjp •• h.-je'e Install;- ci'c ■•’. a," v»hio« p titicrevr 
contends in a tredi ti. :>•). .0" tc-.i.l.. >rt pirn c.s 
defined in Yrcnr.a y I pjlniit ,r. §3 r >L‘- O C'*>'. 




In the 

United States District Court for the Second Circuit 


Mildred Ives, Moira Robertson & Joyce 
Chapman, on behalf of themselves and 
others similarly situated, 

Plaintiff s-Appellees ,J 


vs. 


W.T. Grant company, 

Defendent-Appellant. 


Affidavit 

of 

Service by Mail 


State of New York j 

N • 

County of New York ^ 


Robert McElroy , being duly sworn, 

deposes and says: 

I am over the age of twenty-one years and reside at 
32 Gramercy Park South , .n tie 

Borough ofManhatta n f City of New York. On the 
2 0 th day of January , 19 75 , at £ 4 o’clock P.M. 

I served 3 copies of the Reply Brief of Defendant-Appellant 


in the above-entitled action on: 


Frank Cochran, Esq. 

5 7 Pratt Street 
Hartford, Connecticut 


Stuart Bear, Esq. 

Zeldes Needle & Cooper 
333 State Street 
Bridgeport, Connecticut 

William H. Clendenen, Jr., Esq. 

152 Temple Street 

New Haven, Connecticut 

x u&w tike 
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in the said action, by depositing said copies, securely 
wrapped, properly addressed, and postage fully prepaid, 
in a post office box regularly maintained by the IT. S. 
Government in the post office at 90 Church Street, in the 
Borough of Manhattan, City of New York. 
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Sworn to before me this 
day of , 197-5 


•VCHAtL J H'OPS 
r'uo..c. S'ate f New York 
No 30 4*103056 
.ualif'ed In Nassau 5 “ n ;X. 7C . 
mission Expires March 0, 97- 









